


Cross-border Commercial Activities and Disputes
Challenges and Traditional Resolution Approaches
Opportunities of mediators in Hong Kong

“Hong Kong Mediation and Mainland Arbitration”™

Mechanism
Be a Cross-Border Mediator

Q&A



The most important entrepot,

One-fifth of China’s foreign trade.

Second largest trading partner (after the USA)
HK$3,966 billion. 50.3% (Total trading)
HK$1986.9 billion 47.1% (Import)

HK$23.2 billion 42. (Export)

HK$1995.8 billion(Re-exports)
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Mainland’s largest foreign direct investment, 47.7%
national total as at end 2013, cumulative value reaching
HK$4465 billion.

. Approved 374260 investments from Hong Kong

Mainland is the second largest source of inward
Investment. accounted for about 31.9% , reaching
US$431 billion.

In the first six months of 2014, an average of about
579 000 passengers and 41 000 vehicles crossed the
boundary by land each day.
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Hong Kong companies directly invest in the

Mainland

Hong Kong companies trade with Chinese

companies
Overseas company trade with Chinese firms

Overseas company directly invest in the Mainland
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International

Different Legal system
Technical ( not often dealt with by courts)
Reputation

Time, cost
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» Court In the Mainland

> Reciprocal Enforcement of Judgment (REJ)
> Arbitration - New York Convention 1958

» Mediation

Hong Kong Mediation Centre
All rights reserved 11



> Legal System

» Cost
> Time
> Deposit

» Confidents

Hong Kong Mediation Centre
All rights reserved 12
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A convenient and expeditious method of enforcing a foreign
judgment

Same force and effect as a judgment from local court

Chapter 319 of the Laws of Hong Kong ('Cap 319") to
facilitate reciprocal recognition and enforcement of judgments
on the basis of reciprocity.

Arrangement on Reciprocal Recognition and Enforcement of
Judgments in Civil and Commercial Matters by the Courts of
the Mainland and of the Hong Kong Special Administrative
Region Pursuant to Choice of Court Agreements between
Parties Concerned (2008)

Hong Kong Mediation Centre 15
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The Secretary for Justice in the Gazette on 25 July 2014
(G.N. 4289) pursuant to section 25(1) of the Mainland
Judgments. Over 190 Basic Courts in the Mainland.

> Final jJudgment requiring payment of money
> Cholice of court agreement in writing

> Time limit for application for execution of judgments
IS two years

Hong Kong Mediation Centre 16
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» Hong Kong's courts have not handled application from
Individuals or companies.

> Up to September 2014, eight attempts to get Hong Kong
judgments enforced on the mainland.

> Litigation Is not a mainstream dispute resolution in the
commercial world.

> Parties generally prefer to settle through arbitration or
mediation, where both the results and the processes
remain confidential.

Hong Kong Mediation Centre
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Resort to arbitration where the New York Convention of 1958,
with its 149 member states, ensures the enforceability of both
arbitration agreements and arbitral awards.

Med-Arbitration

a. a“dispute” has to exist at the time that the arbitrator is appointed,
before the award can be recognized.

b. Once a settlement agreement had been reached, technically not be a
“dispute” when the mediator is subsequently appointed as an
arbitrator in order to make an arbitral award.

Hong Kong Mediation Centre 18
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Limitations

> 3" Parties’ decision

> Win-Lose

> Recover damaged relationship
> Enforceability in the Mainland

Hong Kong Mediation Centre
All rights reserved
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Strengths: Best way to resolve commercial and

community disputes

> Parties’ decision

> Rebuild Relationship
> Confidential

> Flexible

Limitations:

a. Different approaches ( models)
b. Enforcement of settlement Agreement

Hong Kong Mediation Centre
All rights reserved
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Enforcement of Settlement Agreement
Domestic

= In some jurisdictions, it Is possible to apply to the court
for a consent judgment. eg. US,

= some EU countries, mediation settlement agreement shall
be registered before enforceable.

Hong Kong
e Mediation Ordinance (Chapter 620)

e Contractual agreement

Hong Kong Mediation Centre
All rights reserved
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Cross-border

e Can the Mediated Settlement Agreement (whose legal
effect is similar to a contractual agreement) be enforced
overseas and in the mainland?

e Lack of an effective method of enforcement

e Can not make full use of mediation given the risk that any
outcome might be unenforceable.

Hong Kong Mediation Centre 22
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>

Only with this issue resolved can international mediation
be truly adopted in Hong Kong

To encourage mediation/conciliation, enforcement of
mediation and mediated agreement needed

International Convention for mediation

UNCITRAL

Hong Kong Mediation Centre
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> Handling disputes between Hong Kong Companies and
Mainland companies

> Handing disputes of Hong Kong companies in Mainland.
Hong Kong act as a international disputes resolution
centre attracting companies to settle their disputes in
Hong Kong.

> Introduce the Hong Kong Mediation to the Mainland to
facilitate the development of “—#F—F&”

Hong Kong Mediation Centre
All rights reserved
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A . Admitted as the panel mediator in Mainland Mediation
Centers ( CCPIT/CCOIC Mediation Center, Shenzhen
Arbitration Centre and Shenzhen Civil and Commercial
Mediation Center, Shanghai Commercial Mediation Center.)

(Currently less than 40)

B. Make use of the new Platform “Hong Kong Mediation +
Arbitration in Mainland”

Hong Kong Mediation Centre 25
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A. GHMMA collaboration project with Shenzhen International
Arbitration Institute. (Qinghai) T E 3 B g 25 3 AR in BE |
AP S EaTEI[ATE] -

B. Shenzhen Arbitration Centre and Shenzhen Civil and
Commercial Mediation Center agreement — Shenzhen and
Hong Kong Disputes resolution Platform
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One single proceeding with choice of law by the parties instead
of multiple proceedings in different jurisdictions

Free choice of mediator and arbitrators with relevant expertise
and experience

Open and reliable ( Their home lawyers and advisors )
Flexible Procedures

Confidentiality ( avoid leakage of trade secrets and risk to
reputation

Preservation of parties’ relationship and develop a new working
relationship

Blinding and enforceable worldwide.

Hong Kong Mediation Centre 27
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Intake

Appointment of mediator and Arbitrator
Signing the Mediation Agreement

Reviewing and Certifying the related documents
Conducting Mediation

Drafting the mediated settlement agreement
Signing the Mediated settlement Agreement
Engaging the Arbitrator

Arbitration Awards

Hong Kong Mediation Centre
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Intake

Appointment of mediator and Arbitrator

Signing of the appointment letter

Reviewing the related documents and certification
Arranging the mediation conference

Liaison with the relevant Arbitration Centres in the

mainland

Hong Kong Mediation Centre
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Preparation works on mediation and the conversion
process

Paper perusal

Pre-meetings

Conduct mediation

Drafting the mediation settlement agreement
Communicating with the Arbitrator

Submit the Settlement Agreement to the Centre and the
relevant Arbitration Centre for issuance of Arbitration
Award.

Hong Kong Mediation Centre
Al rights reserved 31



Legal system difference

Legal preceding
Technical issues
Language

Coordinating role

Hong Kong Mediation Centre
All rights reserved
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e Mediated Settlement Agreement

e Factual
o Legality

e Enforceabillity

Hong Kong Mediation Centre 33
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In December 2014

All parties were Hong Kong people with investment in the
Mainland

They were friends and partners

Commercial disputes in the mainland involving RMB 55
millions

Successfully mediated and directly transited to Arbitration
part.

Issuance of the Consented Arbitration Award on the same
day.
Whole process completed in 9 hours.
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13.5 Billion
Chinese enterprise and Overseas enterprises

Solicitors from five countries participated

6 days - Mediation

Consented Arbitration Award issued on 27 May 2015

Two weeks from referral to i1ssuance of Arbitration

Award

Hong Kong Mediation Centre
All rights reserved
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a. Admitted as the Panel mediators of Mediation Centres in the

Mainland
b. Admitted as Panel mediator of the overseas Mediation Centres
c. Referral

d. Attend training in Hong Kong or in the Mainland

» Make use of “Hong Kong Mediation and Arbitration”
platforms to do the Cross-border mediation

» Join the Panel of Hong Kong China Mediation Experts

Hong Kong Mediation Centre 37
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Members with the relevant mediation expertise as
Indicated In the ensuring paragraphs are invited to join
the panel:

a) Have substantial mediation experiences in Hong Kong and

b) Satisfies the Enrollment Board to have the competent
knowledge in the Legal system and mediation practice in the

mainland.

c) Applicants may be invited to attend the interview conducted
by the enrollment board.

Hong Kong Mediation Centre 38
All rights reserved



GHMMA Mediation Training ( Course 1)
7, 8,14, 15, 21 & 22 November 2015

REEFEDBREIETFRE)F D E) -
HrEREFEE I P ARG
10,16 & 27 Oct 2015 (16 hours Certificate course)

HKMC 10 CPD, HKMAAL 16 CPD, Law Society under
process.
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Our alliance
Our competitor
Our Strength

Hong Kong Mediation Centre 40
All rights reserved






" i—— ,\/ L
Thank you
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